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THE WTO DISTRACTION 

Kevin Kolben*

INTRODUCTION 

 

“All the hullabaloo about labor and environmental standards is just 
academic.”1

 
 

The World Trade Organization (WTO) has been the locus of the most 
academic analysis and the most controversy in the debate over labor standards 
and trade. Many proponents of the inclusion of labor standards in the WTO 
believe that the WTO provides what other mechanisms of transnational labor 
regulation lack—“teeth.” While the International Labor Organization (ILO) is 
the United Nations (U.N.) organization charged with overseeing and promoting 
better working conditions and improving labor law enforcement in its member 
countries, it is often considered a “toothless tiger”—a tripartite, do-nothing 
organization that is somewhat effective in generating norms but falls far short 
in ensuring their respect due to its lack of meaningful sanctions power. 

On the other side of the debate are those who believe that linking labor 
standards and trade is like spreading peanut butter on your steak: the two have 
little to do with each other, and when mixed together disastrous consequences 
can result. Suspicious that the inclusion of labor issues is a smokescreen for 
domestic economic protectionism, these scholars argue that labor issues are 
wholly inappropriate for inclusion in the international trading regime and that 
labor issues are rightly left to the ILO.2

 
 *  Assistant Professor, Rutgers Business School. I would like to thank the Tel Aviv 
University Buchmann Faculty of Law and the Cegla Research Institute for hosting me during 
the writing of this Article, and Adi Blutner for excellent research assistance. I am also 
grateful to Professor Bill Gould for inviting me to write and present this Article at the 
International Labor Standards: Rights and Beyond conference, held at Stanford University in 
August 2009. 

 For even if the ILO might not have the 

1.   Interview with senior Indian trade official in New Delhi, India (Mar. 13, 2008) 
(interviewee requested anonymity).  

2.  See, e.g., JAGDISH BHAGWATI, IN DEFENSE OF GLOBALIZATION 250 (2004); ROBERT 
FLANAGAN, GLOBALIZATION AND LABOR CONDITIONS: WORKING CONDITIONS AND WORKER 
RIGHTS IN A GLOBAL ECONOMY 81-83 (2006) (arguing for trade adjustment policies instead 
of trade sanctions); Robert M. Stern & Katherine Terrell, Labor Standards and the World 
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power of the sanction, as Jagdish Bhagwati writes, “[i]ndeed we must 
remember that God gave us not just teeth but also a tongue. And a good tongue-
lashing on a moral cause is more likely to work today than a bite.”3

This Article argues that the focus on the WTO by proponents of trade and 
labor linkage is misplaced and that the focus on labor rights in the WTO is 
more distracting than constructive—but not for the reasons put forth by 
opponents of linkage. While the WTO might have significant symbolic 
resonance in the debate over trade and labor standards, its potential as an 
effective site of labor linkage, and more broadly transnational labor regulation, 
is limited. 

 

The argument proceeds as follows. In Part I, I suggest that there are at least 
three compelling justifications for the inclusion of labor provisions in trade 
regimes. These justifications are (1) embedded liberalism, (2) consumer 
autonomy and citizenship, and (3) development. The first two of these 
arguments are what might be termed “reflexive” justifications. That is, they are 
legal and political reasons for why it might be politically and legally legitimate 
for importing countries to discriminate between products based on labor-related 
criteria. The third justification, development, is externally focused, meaning it 
primarily takes into account the impact of trade and labor linkage on the 
development of trading countries. The burden then is to design a linkage 
regime that furthers development goals, which I suggest include labor 
development goals. 

However, I argue in Part II that the WTO is not the ideal institutional 
choice for actualizing labor development objectives for a number of political, 
legal, and institutional reasons. First, the political opposition of developing 
countries to labor linkage in the WTO is so strong that a negotiated agreement 
creating any treaty language, or legal or other institutions to address labor 
issues within the organization is unlikely. The second way in which the WTO 
might allow for labor issues to enter the international trade regime is through 
legal decisions of its Dispute Settlement Body (DSB) on the legality of 
unilateral laws of its member countries that discriminate against imports based 
on labor criteria. But this method is unlikely to be effective because (1) there 
are very few such laws by member countries that have been enacted; (2) those 
that have been or will be enacted are unlikely to be challenged; (3) even if they 
were challenged they would face very high legal obstacles; and (4) even if they 
managed to overcome these legal hurdles, unilateral legislation is highly 
limited in its ability to achieve the goals of labor development, in particular 
improving labor governance in developing countries. Therefore, I conclude that 
the political, legal, and institutional potential of the WTO is too limited to 

 
Trade Organization (Ford Sch. of Pub. Policy Research Seminar in Int’l Econ., Discussion 
Paper No. 499, 2003), available at 
http://www.fordschool.umich.edu/rsie/workingpapers/Papers476-500/r499.pdf. 

3.  BHAGWATI, supra note 2, at 250. 
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warrant the intellectual attention that it has been given. 
Instead, I argue in Part III that scholars and advocates should focus on the 

periphery of the WTO, which is where the most progress has been made and 
the most potential lies. In other words, academic attention would be better 
focused developing systems of what I call “integrative linkage” that are 
bilateral and regionally based, grounded in development objectives, and that 
experiment with using non-state, private regulatory regimes that harness the 
power of non-state actors to effectively regulate labor along global supply 
chains. 

I. THREE JUSTIFICATIONS FOR LINKAGE 

Before turning to the argument that the WTO is not a fruitful site of 
transnational labor regulation, we should first ask a broader question about the 
relationship between trade regulation and labor. That is, what are the 
justifications for conditioning trading privileges on compliance with, or 
adherence to, a set of labor rights or principles? In this Part I argue that there 
are at least three compelling justifications for doing so. The first two are 
“reflexive” justifications, while the third is externally directed.4

A. Trade Liberalization Embedded in the Political 

 

States enter trade agreements primarily for economic reasons. By reducing 
tariffs and non-tariff barriers, trade agreements help ensure that trading partners 
will efficiently allocate resources to the production of goods and services in 
which they have the greatest comparative advantage. Without such agreements, 
countries will engage in strategic protectionist behavior that, while benefitting 
certain domestic interests, will be economically inefficient at the broader macro 
level.5

 
 4.   Proponents of trade and labor linkage have sometimes drawn on economic and 
redistribution arguments against trade, not all of which are compelling. See, e.g., Howse & 
Trebilcock, infra note 13. One such argument suggests that labor rights provisions in trade 
agreements are necessary to prevent races to the bottom. In other words, trade liberalization 
without safeguards will, through increased competition for investment, lead to downward 
wage pressures or create increased pressure to weaken labor regulatory regimes. There is, 
however, very little empirical evidence that this has in fact been the case. See, e.g., 
FLANAGAN, supra note 

 

2, at 23-30. Others might want to create protectionist barriers to trade 
in order to protect domestic economic interests. While this might be understandable from the 
standpoint of those groups of workers and industries who might stand to lose in a free trade 
regime, it is not desirable on a broader policy level.  

5.  Economics is not the only consideration, of course. As Montesquieu famously 
observed, “[t]he natural effect of commerce is to lead to peace. Two nations that trade with 
each other become reciprocally dependent; if one has an interest in buying, the other has an 
interest in selling, and all unions are founded on mutual needs.” CHARLES DE SECONDAT 
MONTESQUIEU: THE SPIRIT OF THE LAWS 338 (Anne M. Cohler et al. eds. & trans., 1989). 
Montesquieu’s theory appears to have been borne out in empirical studies. See, e.g., Erik 
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But while the underlying justification for free trade is fundamentally 
economic, trade liberalization is necessarily grounded in the political. First, the 
liberalization of trade by nation states is, contrary to the conviction and 
assumption of many economists, not the default state of affairs. The processes 
of liberalizing trade and markets inevitably take place against a political 
backdrop whereby citizens and nation-states agree to liberalize, provided that a 
set of political and economic conditions is satisfied. Free trade is thus not 
external but rather, in the terminology of Karl Polanyi’s famous 
conceptualization, “embedded” within society and within a political context.6 
Markets, including those that Polanyi termed “external trade,” were never self-
regulating and were always subject to a “double movement,” in which society 
protected itself against the perils of market liberalization through the creation 
of social regulation.7

As John Ruggie has argued, the modern international economic system is 
grounded in what he has termed “embedded liberalism.”

 This is not only descriptively true, but also normatively 
desirable and arguably necessary for the preservation of trade itself. If trade 
policy is to be made completely exogenous to the social and political context in 
which it exists, free trade and the economic benefits that free trade promises 
will likely cease to exist because citizens will oppose it. 

8 That is, international 
markets are grounded in a compact by which states agree to open up their 
markets globally, while still maintaining a degree of control over their 
regulatory space through domestic regulatory interventions.9 Such an 
understanding of the WTO would allow member states to retain an ability to 
regulate around social issues in a non-protectionist manner.10

B. Consumer Autonomy/Consumer Citizenship 

 

A second justification is grounded in the liberal notion that consumers 
should be allowed autonomy in their consumption choices as long as those 
choices do not discriminate between products based on “illegitimate,” 

 
Gartzke et al., Investing in the Peace: Economic Interdependence and International Conflict, 
55 INT’L ORG. 391, 393-97 (2001). Karl Polanyi has also described the inverse: that trade is 
dependent on peace. KARL POLANYI, THE GREAT TRANSFORMATION 23 (2001). 

6.  POLANYI, supra note 5, at 60. 
7.  Id. at 79. 
8.  See John Ruggie, International Regimes, Transactions, and Change: Embedded 

Liberalism in the Postwar Economic Order, 36 INT’L ORG. 379 (1982). 
9.  Id. at 393. 
10.  See Robert Howse, Brian Langille & Julien Burda, The World Trade Organization 

and Labor Rights: Man Bites Dog, in SOCIAL ISSUES, GLOBALISATION AND INTERNATIONAL 
INSTITUTIONS LABOUR RIGHTS AND THE EU, ILO, OECD AND WTO 157 (Virginia A. Leary & 
Daniel Warner eds., 2006) (arguing for a “normative floor” or a “common morality of 
commerce” that the WTO ought to mainstream such an understanding into its structure and 
jurisprudence). 
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protectionist grounds.11 Douglas Kysar has argued that because we are in an era 
when “the market and the consumer are central to public policy,” it is important 
to facilitate effective consumer citizenship by allowing discrimination between 
products and services based on the methods by which they are made.12 The 
intuitions underlying these autonomy and citizenship approaches are 
compelling as applied to labor rights. For example, if consumer-citizens in a 
given country wish to ban the importation of products made with child labor 
because they do not want to consume products in a way that violates their 
conscience (for reasons grounded in global legal and moral norms), then it 
seems odd that the WTO or another international economic organization should 
prevent that choice. This intuition is particularly strong when that 
discrimination is grounded in universal human rights norms.13

C. Development 

 

A third reason why we might want to coordinate or condition trade policy 
with labor policy is grounded in broader development objectives. It is widely 
accepted that a primary objective of trade is to raise the global standard of 
living and overall well-being of all.14 The concept of what constitutes 
development, however, is increasingly understood to be constituted by more 
than simply economic growth as defined by increasing GDP or income. The 
most notable articulation of this notion is Amartya Sen’s work on a freedom 
and capabilities approach to development.15

 
11.  See Robert Howse & Donald Regan, The Product/Process Distinction—An 

Illusory Basis for Disciplining ‘Unilateralism’ in Trade Policy, 11 EUR. J. INT’L L. 249, 253 
(2000). 

 In Sen’s conception, development 
must be understood as the process of increasing people’s freedoms, which he 
understands to be the capability to lead the lives that they have reasons to 

12.  Douglas Kysar, Preferences for Processes: The Process/Product Distinction and 
the Regulation of Consumer Choice, 118 HARV. L. REV. 525, 527 (2004). 

13.  See, e.g., Robert Howse & Brian Trebilcock, Trade Policy & Labor Standards, 14 
MINN. J. GLOBAL TRADE 261 (2005) (arguing discrimination between products based on 
international human rights norms is legitimate); Ernst Ulrich-Petersmann, Human Rights and 
International Economic Law in the 21st Century, J. INT’L ECON. L. 3, 23 (2001) (arguing for 
a human rights approach to WTO law). 

14.   The trade and development nexus is articulated in the WTO Marrakesh 
Agreement, see Agreement Establishing the World Trade Organization, Apr. 15, 1994, 33 
I.L.M 1125 (1994) [hereinafter Marrakesh Agreement], as well as in the “Doha Declaration” 
issued during the Doha Round of trade negotiations. See World Trade Organization, 
Ministerial Declaration of 14 November 2001, WT/MIN(01)/DEC/1, 41 I.L.M. 746 (2002) 
[hereinafter Doha Declaration]. The Doha Round of negotiations is often referred to as the 
“development round.” 

15.  See AMARTYA SEN, DEVELOPMENT AS FREEDOM (1999) (applying a capabilities 
approach to development questions); Amartya Sen, Equality of What?, in 1 TANNER 
LECTURES ON HUMAN VALUES 195 (Sterling M. McMurrin ed., 1980) (sketching the initial 
concept of a capability approach to equality). 
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value.16 For Sen, higher incomes are not necessarily ends in themselves, but 
rather instruments to achieve a set of “functionings.”17 Similarly, poverty is not 
simply low income, but rather a lack of capabilities.18 Notably, however, Sen 
does not extensively discuss how labor issues fit into his framework, apart from 
some discussion of the liberty of people to engage in the labor market.19

The question, then, is what constitutes labor development? A thin, pure 
economic conception of labor development, such as one traditionally adopted 
by the World Bank, focuses on labor market “freedoms,” particularly the 
freedom of workers to freely seek employment and the corollary right of 
employers to hire and fire workers at will.

 

20 A thicker conception of 
development, on the other hand, should be grounded in the traditional goals and 
values of labor regulation and industrial relations, which are (1) protective of 
workers in an unequal power relationship, but at the same time (2) embedded 
and supportive of democratic functioning both in society and the workplace. As 
Sen has noted, this means more than requiring legislatively-created or 
judicially-mandated rights. Such an approach addresses the development of 
institutions in society and takes note of the linkages that exist between the 
economic, social, and political spheres.21

 
16.  SEN, DEVELOPMENT AS FREEDOM, supra note 

 In other words, a development 
approach to trade and labor would go beyond the political questions 
emphasized in an embedded liberalism account of trade, which focus on the 
nature of the original compromise that marked the creation of the international 
trading system and the stability of the international economic order. Likewise, a 
development approach would go beyond a consumer autonomy or consumer 
citizenship justification. Rather, a development approach to trade and labor 
asks how the freedoms of workers, defined more richly than a thin account, can 
be expanded, and how institutions can be created or expanded to achieve those 
goals. 

15, at 18. 
17.  Id. at 71. 
18.  Id.  
19.  Id. at 112-15. Indeed, the questions of what is a development approach to labor 

and whether trade institutions and trade regimes are effective to advance those goals are ones 
that are only beginning to be examined. See, e.g., Kevin Kolben, A Development Approach 
to Trade and Labor Regimes, 45 WAKE FOREST L. REV. (forthcoming 2010); Univ. of 
Bristol, Labor Standards Conference, http://www.bris.ac.uk/law/research/centres-
themes/labour-law-research/labstandardsconf.html (last visited Jan. 17, 2010) (providing 
information on a conference on the role of labor standards in sustainable development held 
April 24-25, 2009).  

20.  Labor market flexibility has traditionally been an indicator, called the Employing 
Workers Indicator, that has been published as part of the World Bank’s Doing Business 
project. However, in 2010 the Employing Workers Indicator will be removed from the 
methodology. See World Bank, Revisions to the EWI Indicator (Apr. 27, 2009), 
http://www.doingbusiness.org/documents/EWI_revisions.pdf.  

21.  See Amartya Sen, Work and Rights, 139 INT’L LAB. REV. 119, 127 (2000). 
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II. DISTRACTION 

In Part I, I discussed at least three compelling justifications for the 
integration of labor issues into trade policy. These justifications are rooted in 
embedded liberalism, consumer autonomy and citizenship, and development 
goals. Yet, even if we agree that there are compelling reasons for labor 
standards to be a component of international trade regimes, it does not 
necessarily follow that the WTO is the optimal locus for creating a trade and 
labor regime that can best achieve the goals of labor development, particularly 
if other alternatives are available. Indeed, while it might very well be legally 
and normatively legitimate for “labor issues” to be included in the international 
trading regime, I argue in this Part that the focus on the WTO is a distraction 
from potentially more productive sites of labor and trade linkage. It is a 
distraction because (1) political opposition by developing countries is too 
strong; (2) there are few existing and potential labor-based import restrictions 
by WTO member countries; (3) such laws are unlikely to be challenged in the 
WTO; (4) if they are challenged, they could face serious legal obstacles; and 
(5) even if they survived such a challenge, unilateral import restrictions are 
limited in their ability to achieve the goals of labor development. Accordingly, 
the net benefit of focusing intellectual energy on the WTO as a forum for labor 
and trade issues is minimal at best. 

A. Three Forms of Linkage 

There are three ways labor rights issues might be treated in the WTO. The 
first is by the creation of an explicit set of rules through a process of 
multilateral negotiation and agreement. This would result in what is commonly 
known as the “social clause.” The social clause, which is often also called a 
“workers’ rights clause,”22 refers to the idea that the WTO framework ought to 
contain an explicit provision providing, depending on the specific proposal, for 
either (1) a requirement that all members enforce a set of given labor standards 
as a condition of membership in the WTO, (2) a modification of the agreements 
that would explicitly allow for discrimination by member states on the basis of 
labor rights, or (3) more complex, cross-institutional proposals that would 
create coordinating mechanisms between the ILO and WTO.23

 
22.  In Europe, the term “social clause” is often used, and it reflects the European 

approach to labor questions as being a “social question.” In comparison, the American labor 
movement’s approach to labor regulation and advocacy is one which conceptualizes labor 
questions as fundamentally rights-related with a focus on the right to freedom of association. 

 For example, 
the International Confederation of Free Trade Unions (ICFTU) proposed a 

23.  Chantal Thomas described such an approach to trade and labor linkage as 
“incorporation through legislation.” Chantal Thomas, Should the World Trade Organization 
Incorporate Labor and Environmental Standards?, 61 WASH. & LEE L. REV. 347, 374-90 
(2004) (describing various challenges that such an incorporation through legislation 
approach might confront). 
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workers’ rights clause as an amendment to WTO agreements, calling for (1) 
ILO and WTO coordination to make a determination of core labor standard 
compliance and enforcement by member countries, and (2) an escalating 
system of punishment by the WTO through trade sanctions to induce 
compliance.24

The idea of including labor rights conditions in trade agreements is not 
new.

 

25 The International Trade Organization (ITO), which was the never-
implemented forerunner of the Generalized Agreement on Tariffs and Trade 
(GATT), recognized the connection between labor conditions and trade 
liberalization. It included a general statement about labor conditions in its draft 
agreement, noting that “the Members recognise that unfair labour conditions, 
particularly in production for export, create difficulties in international trade, 
and, accordingly, each Member shall take whatever action may be appropriate 
and feasible to eliminate such conditions within its territory.”26 Since then, 
there have been consistent attempts to include labor provisions in both the 
GATT and, later, the WTO.27

The second way labor standards might be incorporated into the WTO 
framework is through an interpretive step by the DSB, allowing for unilateral, 
labor-based trade measures to be applied to imports by member countries. Such 
a move, according to advocates, would require neither new amendments to the 
WTO nor new agreements. Rather, the DSB could grant broader discretion to 
member countries to engage in process-based regulations.

 

28

Finally, some scholars have argued for the creation of new institutions that 
are associated with, but separate from, the WTO. These institutions would 
provide, in different iterations and structures, for voluntary, negotiated 
solutions to labor issues while at the same time underemphasizing sanctions as 
an enforcement mechanism.

 

29

B. Political and Ideological Obstacles 

 

All of the proposals described above exist in the realm of theoretical 
discussion rather than execution. The vehement opposition of many developing 
country members of the WTO has ensured that labor issues have been largely 
 

24.  See INT’L CONFEDERATION OF FREE TRADE UNIONS, BUILDING WORKERS’ HUMAN 
RIGHTS INTO THE GLOBAL TRADING SYSTEM 44-46 (1999). 

25.  See Steve Charnovitz, The Influence of International Labour Standards on the 
World Trading Regime: A Historical Overview, 126 INT’L LAB. REV. 565, 566–67 (1987). 

26.  United Nations Conference on Trade and Employment, Havana, Cuba, Nov. 21, 
1947-Mar. 24, 1948, Final Act and Related Documents, art. 7, U.N. Doc.E/CONF.2/78. 

27.  Charnovitz, supra note 25, at 574-75 (describing various proposals by the U.S. for 
the inclusion of labor standards in the GATT). 

28.  For an argument that the WTO ought to provide more forbearance to member 
countries in enforcing a normative floor of labor rights, see, for example, Howse et al., supra 
note 10, at 197. 

29.  See infra, Part II.D. 
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kept out of the institution. Thus, the first reason why the WTO is a potentially 
poor area of intellectual resource allocation is political. Indeed, it is basically 
well-settled within the WTO that labor issues should be understood to be 
external to the functioning of the organization and an unjustified basis for the 
regulation of imports. Until recently, the WTO website entitled its section on 
labor standards as “Labour standards: highly controversial.”30 It now has 
renamed the section with the somewhat more ambiguous title of “Labour 
standards: consensus, coherence, and controversy.”31  

The mobilization and opposition to the inclusion of labor issues in the 
WTO framework is perhaps best illustrated by recapping the historical failure 
to include a “social clause” in the WTO regime, due primarily to the vociferous 
opposition from developing countries. In January 1995, labor ministers from 
eighty-five developing countries gathered together in Delhi, India at a 
conference entitled “Labour Ministers of Non-Aligned and Other Developing 
Countries.”32 The group issued a statement taking a firm stance against the 
social clause describing it as “coercive” and declaring that such a clause would 
negate the benefits of trade liberalization and aggravate problems of 
unemployment.33

 We renew our commitment to the observance of internationally recognised 
core labour standards. The International Labour Organization (ILO) is the 
competent body to set and deal with these standards, and we affirm our 
support for its work in promoting them. We believe that economic growth and 
development fostered by increased trade and further trade liberalization 
contribute to the promotion of these standards. We reject the use of labour 
standards for protectionist purposes, and agree that the comparative advantage 
of countries, particularly low-wage developing countries, must in no way be 
put into question. In this regard, we note that the WTO and ILO Secretariats 
will continue their existing collaboration.

 This statement reflected a broad consensus within the 
developing country block, and when the issue of linking labor and trade was 
raised again at the Singapore Ministerial Conference in 1996, a year after the 
WTO’s founding, the Ministerial issued what was known as the Singapore 
Declaration, stating: 

34

The Declaration articulates the reasons for opposition to a social clause or 
any labor-related provision in trade agreements. It also expresses the WTO 

 

 
30.  See Howse et al., supra note 10, at 157. 
31.  World Trade Organization, Understanding the WTO, 

http://www.wto.org/english/thewto_e/whatis_e/tif_e/bey5_e.htm (last visited Jan. 16, 2010). 
“Consensus” refers to the idea that labor issues should be deferred to the ILO, “coherence” 
refers to the fact that some actors seek “international coherence” (a euphemism for policy 
convergence), and “controversy” refers to the serious disagreement and opposition by some 
to the inclusion of labor issues in any form in the WTO. 

32.  Kevin Kolben, The New Politics of Linkage: India’s Opposition to the Workers’ 
Rights Clause, 13 IND. J. GLOBAL LEGAL STUD. 225, 239 (2006). 

33.  Id. 
34.  World Trade Organization, Singapore Ministerial Declaration of 13 December 

1996, WT/MIN(96)/DEC/W, 36 I.L.M. 218 (1997) [hereinafter Singapore Declaration].  

http://www.wto.org/english/thewto_e/whatis_e/tif_e/bey5_e.htm
http://www.wto.org/english/thewto_e/whatis_e/tif_e/bey5_e.htm
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members’ opposition, albeit tempered in the context of a ministerial statement, 
to permitting the WTO to get involved with labor issues. The primary reason is 
the fear that any efforts to include labor issues in the WTO were simply an 
attempt to engage in economic protectionism. 

The developed countries were far less sanguine about the exclusion of 
labor issues from the WTO. At the 1999 Seattle Ministerial Conference, the 
Clinton administration attempted to include a working group on labor rights in 
the WTO and the European Union proposed a hybrid ILO/WTO Standing 
Working Forum that would consult with the WTO and ILO. Both attempts 
failed due to developing country opposition.35 In fact, developing country 
opposition was so strong, it even thwarted an effort to invite the ILO Director 
General to address the WTO meeting.36

Post-Seattle, little appears to have changed. The Doha Round of 
negotiations, which prioritizes development issues, has no reference to labor 
issues apart from a reiteration of the 1996 Singapore Declaration, restating that 
WTO members ought to work with the ILO on the social dimensions of 
globalization.

 

37 Although there are committees addressing environmental and 
sustainable development questions,38 there is no committee directly addressing 
labor issues, there are no signs that there will be in the near future, and no 
indication the attitudes by some of the leading opponents are changing.39 As 
one leading Indian trade official recently noted in an interview, for example, 
there has been no change on the policy position of the Indian government on 
labor and environmental linkage. He believes trade and labor linkage is simply 
“a backdoor entry for issues which the West has cooked up as a protectionist 
measure,” and that “all the hullabaloo about labor and environmental standards 
is just academic.”40

Indeed, the degree of opposition by developing countries, particularly 
major developing countries such as India, to the inclusion of a social clause in 

 

 
35.   Howse et al., supra note 10, at 192. 
36.  Kolben, supra note 32, at 241-43. 
37.  See Singapore Declaration, supra note 34, ¶ 8. 
38.  See World Trade Organization, The Committee on Trade and Environment, 

http://www.wto.org/english/tratop_e/envir_e/wrk_committee_e.htm (last visited Jan. 17, 
2010). 

39.  One mildly notable foray into labor standards by the WTO is a joint report issued 
by the ILO and WTO that examines the economic implications of trade liberalization on 
employment. The report carefully avoids the controversial question of whether and how 
labor rights ought to be addressed in the WTO. However, the report does briefly review 
research on the question of the relationship between freedom of association and collective 
bargaining rights with trade performance. It is not clear how this relates to “employment” 
per se, but it notably refutes the notion that that these core labor rights lead to reduced trade 
flows. See MARION JENSEN & EDDY LEE, WORLD TRADE ORG., TRADE AND EMPLOYMENT: 
CHALLENGES FOR POLICY RESEARCH 65-68 (2007), available at 
http://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---webdev/documents/ 
publication/wcms_081742.pdf. 

40.  Interview with senior Indian trade official, supra note 1. 



  

2010] THE WTO DISTRACTION 471 

the WTO should not be underestimated. Major reasons for this opposition are 
rooted in suspicion of protectionist intent, as well as genuine questions about 
the appropriateness of the WTO as a body to address labor issues.41 Moreover, 
the colonial histories of some developing countries, such as India, are 
informing policymakers’ thinking on the issue. Social clauses, as well as 
unilateral trade legislation, suggest the imposition of social legislation, and this 
is viewed highly skeptically.42 In India, for example, the labor laws and 
industrial relations systems are inherited from the British system, and some of 
the early laws were enacted in part to protect British textile interests. Thus, 
both in fact and in the popular imagination, the “imposition” of labor laws is 
tied up with imperialism and protectionism.43

C. The Limits of Unilateralism 

 

The second way that the WTO might address labor issues is through a legal 
challenge to unilateral legislation by a member country that discriminates 
between products based on labor standards criteria.44

1. Few laws 

 Unilateral legislation 
refers to laws enacted by WTO member countries that make distinctions 
between products that are made in labor compliant conditions and products that 
are made in noncompliant conditions. It is this approach that has received the 
most attention from scholars, particularly legal scholars. But for the pragmatic 
and conceptual reasons described below, this focus is a distraction. While there 
are compelling policy and legal arguments for such laws if they are properly 
constructed, there are several reasons why unilateralism is limited in what it 
promises to accomplish. 

The first limitation of focusing on the legality of unilateral measures in the 
WTO is that very few laws have been enacted placing labor restrictions on 

 
41.  See Kolben, supra note 32, at 254. 
42.  See id. at 251-53; Jose M. Salazar-Xirinachs, The Trade-Labor Nexus: Developing 

Countries’ Perspectives, 3 J. INT’L ECON. L. 377, 380 (2000). 
43.  See Kolben, supra note 32, at 247-49. This is not to say that the Indian 

government’s position necessarily mirrors those of its citizens. Indeed, a poll by the Chicago 
Council of Global Affairs released in 2007 reported that 56% of Indians polled (excluding 
those who were illiterate and with no formal education) believed that minimal labor rights 
standards in trade agreements were desirable, while the report claimed support from 84% in 
China, 67% in Mexico, and 55% in the Philippines, with far larger support in developed 
countries. CHI. COUNCIL OF GLOBAL AFFAIRS, WORLD PUBLIC FAVORS GLOBALIZATION BUT 
WANTS TO PROTECT ENVIRONMENT AND JOBS 4 (2007), 
http://www.worldpublicopinion.org/pipa/pdf/apr07/CCGA+_GlobTrade_article.pdf. 

44.  Chantal Thomas terms this “incorporation through legislation.” Thomas, supra 
note 23, at 374. 
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imports.45 The European Union and its member countries have not enacted any 
unilateral laws, except Belgium’s fairly innocuous voluntary labeling law that 
regulates the import of products based on labor standards.46

The United States has been far more active on this front, but more so in 
debate than action. The primary U.S. unilateral trade-related legislation that 
includes labor criteria is the Generalized System of Preferences (GSP). This 
law requires that the President “shall take into account whether or not such 
country has taken or is taking steps to afford to workers in that country . . . 
internationally recognized worker rights”

 Without a law to be 
challenged, there is no legal question. 

47

Additionally, the U.S. includes labor provisions in some of its legislation. 
One example is the section 301 legislation that designates violation of workers’ 
rights as a form of unfair trade practice.

 when making a determination of 
whether or not to accord special trade benefits. But, this law only provides for 
certain criteria the executive must consider when granting a special tariff 
benefit. It does not provide a basis for discriminating between products or 
countries based on labor criteria or for banning the products in question 
outright. 

48

 
45.  Notable exceptions are the GSP regulations of the United States and the European 

Union, as well as other unilateral beneficial tariff treatment legislation that creates some 
conditions for developing countries that seek special and differential treatment under the 
WTO’s so called “enabling clause.” However, these are somewhat different in character than 
laws that discriminate between products based on labor criteria. The GSP programs grant 
special and differential treatment to products based on a given set of conditions. For 
discussion of the GSP programs, their legality, and recent challenges in the WTO, see, for 
example, Lorand Bartels, The WTO Legality of the EU’s GSP+ Arrangement, 10 J. INT’L 
ECON. L. 869 (2007) (questioning the WTO legality of the EU’s GSP+ regime); Robert 
Howse, India’s WTO Challenge to Drug Enforcement Conditions in the European 
Community Generalized System of Preferences: A Little Known Case with Major 
Repercussions for ‘‘Political’’ Conditionality in US Trade Policy, 4 CHI. J. INT’L L. 385 
(2003). 

 But this legislation has never actually 
been utilized in order to limit imports based on labor criteria. This is despite 
recent attempts by the AFL-CIO to submit petitions to the United States Trade 
Representative to place tariffs on China because of unfair trade practices based 

46.  See Sophie Spillemaeckers, The Belgian Social Label: A Governmental 
Application of Social LCA, FREIE UNIVERSITÄT BERLIN, Sept. 2007, http://userpage.fu-
berlin.de/ffu/calcas/Spillemaeckers_Belgian.pdf.  

47.  19 U.S.C. § 2462(c)(7) (2006). “Internationally recognized worker rights” are 
defined to include:  

(A) the right of association;  
(B) the right to organize and bargain collectively;  
(C) a prohibition on the use of any form of forced or compulsory labor;  
(D) a minimum age for the employment of children, and a prohibition on the worst forms of 
child labor . . . ; and  
(E) acceptable conditions of work with respect to minimum wages, hours of work, and 
occupational safety and health.  

§ 2467(4). 
48.  Trade Act of 1974 § 301, 19 U.S.C. § 2411(d)(3)(B)(iii) (2006). 
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on labor practices.49 Indeed, enforcement of the labor criteria in both the GSP 
and the section 301 legislation are subject to executive discretion with regard to 
enforcement, and enforcement is rare.50

The major exception is a law dating back to 1932 whereby the U.S. bans 
the importation of products made with forced labor, including bonded labor.

 Apart from these laws, which do not 
even directly regulate the importation of products based on labor criteria but 
rather include labor rights as a criterion for other trade benefits, there is 
effectively no law that directly regulates the labor conditions under which 
imported products are manufactured or services are provided, or that restricts 
products from specific countries that do not respect core labor rights in law or 
practice. 

51 
More recently, the U.S. has enacted a law banning the import of products from 
Myanmar (formerly Burma) until, inter alia, the Burmese government makes 
measurable improvement in the enforcement of international workers’ rights, 
particularly child and forced labor.52 Thus, the only law recently enacted was 
one banning products from a dictatorship that was publicly shamed for its use 
of forced labor. That was the only time in its history that the ILO authorized its 
members to use trade sanctions.53

There have been several attempts to pass such legislation. Indeed, the U.S. 
has a rich history of bill proposals but a poor rate of passage. The Child Labor 
Deterrence Act, known as the “Harkin Bill,” is one such example. Senator Tom 
Harkin, a fervent activist on child labor issues, has proposed a bill several times 

 

 
49.  See, e.g., Petition of AFL-CIO to the U.S. Trade Representative (June 8, 2006), 

available at http://www.aflcio.org/issues/jobseconomy/globaleconomy/upload/ 
china_petition.pdf.  

50.  See Kevin Kolben, Integrative Linkage: Combining Public and Private Regulatory 
Approaches in the Design of Trade and Labor Regimes, 48 HARV. INT’L L.J. 203, 215-16 
(2007). One of the challenges facing complainants is that the decision by the U.S. 
government to effect sanctions under section 301 is completely discretionary. The question 
of whether a law that is discretionary but never utilized can be challenged is a controversial 
one in the WTO. For a general discussion of the discretionary doctrine in section 301 see 
Yoshiko Naiki, The Mandatory Discretionary Doctrine in WTO Law: The US-Section 301 
Case and Its Aftermath, 7 J. INT’L ECON. L. 23 (2004). 

51.  19 U.S.C. § 1307 (2006). 
52.  See Burmese Freedom and Democracy Act of 2003, Pub. L. No. 108-61, 117 Stat. 

864 (codified as amended at 50 U.S.C. § 1701 (2006)). The full measure provides that there 
will be a ban on trade with Burma until the president makes a determination that Burma has 
made  

substantial and measurable progress to end violations of internationally recognized human 
rights including rape, and the Secretary of State, after consultation with the ILO Secretary 
General and relevant nongovernmental organizations, reports to the appropriate 
congressional committees that the SPDC no longer systematically violates workers rights, 
including the use of forced and child labor, and conscription of child-soldiers. 

Id. § 3(a)(3)(A). 
53.  See International Labour Conference, May 30-June 15, 2000, Resolutions Adopted 

by the International Labour Conference at Its 88th Session, art. I, 
http://www.ilo.org/public/english/standards/relm/ilc/ilc88/resolutions.htm#II. For a 
discussion, see Howse & Trebilcock, supra note 13, at 262. 
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that would ban the importation of products made with child labor. Although 
Senator Harkin proposed the bill in five different years during the 1990s, it 
never made it to a vote in the Senate.54 Other examples of failed legislation 
include the International Child Labor Elimination Act of 1996,55 the Forcing 
Out Underage Labor Act of 1996,56 and the International Child Labor 
Elimination Act of 1997.57 Senator Harkin also proposed the Child Labor Free 
Consumer Information Act of 1999, which would have directed the Department 
of Labor to develop a set of child labor labeling regulations with oversight, and 
to encourage its use.58

In 2006 and 2007, the Decent Working Conditions and Fair Competition 
Act (DWFCA) was introduced in the Senate and House of Representatives. The 
law would have banned the domestic sale, import, or export of “sweatshop 
goods,” which are defined as goods produced in violation of “core labor 
standards.”

 

59

2. Unlikely to be challenged 

 DWFCA languished in committee, never reaching the floor of the 
House or Senate. The lack of success in enacting these proposed laws is 
evidence that trade legislation that discriminates based on labor processes is 
controversial not only in the international domain, as we described in the 
previous Part, but also at the national level. Accordingly, it is unclear how 
likely it is that such legislation will pass in the future. 

Even if more laws were enacted aggressively regulating the labor processes 

 

54. S. 332, 105th Cong. (1997); S. 340, 105th Cong. (1997); S. 706, 104th Cong. 
(1995); S. 613, 103rd Cong. (1993); S. 3133, 102nd Cong. (1992).  

55.  International Child Labor Elimination Act of 1996, H.R. 3812, 104th Cong. (1996) 
(prohibiting the import of products from countries, and any industries that use child labor in 
such countries, that either do not have laws prohibiting child labor or fail to enforce them). 

56.  Forcing Out Underage Labor Act, H.R. 4307, 104th Cong. (1996) (prohibiting the 
import of soccer balls manufactured with child labor). 

57.  International Child Labor Elimination Act of 1997, H.R. 2677, 105th Cong. (1997) 
(prohibiting the import of products from countries, and any industries that use child labor in 
such countries, that either do not have laws prohibiting child labor or fail to enforce them).  

58.  Child Labor Free Consumer Information Act of 1999, S. 1549, 106th Cong. 
(1999). 

59.  Decent Working Conditions and Fair Competition Act, S. 367, 110th Cong. § 101 
(2007). The core labor standards are defined as: 

(1) the right of association; 
(2) the right to organize and bargain collectively; 
(3) a prohibition on the use of any form of forced or compulsory labor; 
(4) a minimum age for the employment of children; and 
(5) acceptable conditions of work with respect to minimum wages, hours of work, and 
occupational safety and health.  
(b) Acceptable Conditions- For purposes of subsection (a)(5), acceptable conditions of work 
shall be determined by the laws, regulations, or competent authority of the country where the 
labor is performed. 

Id. § 3.  
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of imported products and services, it is not clear that developing countries 
would actually choose to challenge the laws in the WTO unless they believed 
that the laws posed serious threats to their country’s exports. To date, no matter 
has reached the WTO’s DSB that directly touches on the legality of a given 
labor rights provision in a member country’s law. As discussed above, one 
reason for this phenomenon is that very few exist. But even where those laws 
exist, developing countries generally have not challenged them in the DSB.  

One reason for the lack of challenges is that developing countries will 
experience some reputation costs for challenging a law that is perceived by the 
international community to have moral and legal legitimacy.60 For example, 
countries are unlikely to challenge laws that ban imports of products made with 
forced or indentured labor. The U.S. ban described earlier on the importation of 
goods made with convict, forced, or indentured labor, including indentured 
child labor, is illustrative.61 Any challenge to such a law would surely be 
defended by reference to Article XX, the so-called “exceptions clause” of the 
GATT agreement.62 Article XX explicitly provides that laws banning the 
importation of products made with prison labor are excepted from the general 
provisions of GATT.63

Countries might similarly be reluctant to challenge laws banning the 
importation of products made with child labor. Child labor is not a resource that 
states particularly wish to claim a “right” to using, even if they believe that 
efforts to implement such rules are protectionist, imperialist, or wrongheaded. 
In the EC-Tariff Preferences case, for example, India initially challenged all of 
the bases of conditionality used by the European Commission (EC) in its 
complaint. But it eventually decided to challenge only one, the drug trafficking 
requirements. India claimed, at least as described in the Panel Decision, that it 
decided not to raise the labor issue because the EU had only extended the labor 
rights preferences once (to Moldova). Thus, India claimed that it was not being 

 While the GATT agreement is clear about prison labor, 
the legality of a ban on forced or indentured labor more broadly is less clear, 
although of all the possible laws, ones that ban imports of products made with 
forced or indentured labor are most likely to withstand a legal challenge in the 
WTO. Yet regardless of the legal merits or likelihood of success in the DSB, 
few countries would wish to bring extensive attention to itself as a promoter of 
the use of indentured labor in the export industry. 

 
60.  Rachel Brewster makes the important distinction between “global standing,” which 

is the state’s reputation in the global realm of public opinion, and “reputation for 
compliance,” which is the state’s compliance with international legal norms. Rachel 
Brewster, Unpacking the State’s Reputation, 50 HARV. J. INT’L L. 231, 238-41 (2009). I use 
the term “reputation” in the “global standing” sense. However, as discussed below, in the 
area of labor law, particularly in developing countries with poorly functioning regulatory 
regimes, the reasons for non-compliance are more complicated.  

61.  19 U.S.C. § 1307 (2006). 
62.  General Agreement on Tariffs and Trade, art. XX, Oct. 30, 1947, 61 Stat. A-11, 55 

U.N.T.S. 194 [hereinafter GATT 1947].  
63.  Id. art. XX(e). 
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discriminated against because the EU hadn’t extended the labor rights 
preferences to anyone but Moldova.64 Nevertheless, India noted that it reserved 
the right to bring a separate complaint in the future.65

While India may have argued that it made this decision for the 
jurisprudential reasons described, it is plausible that India decided to defer any 
direct challenge to the labor and environmental provisions for political reasons, 
recognizing that such a challenge could have deleterious reputation effects. It is 
also notable, in this vein, that labor rights conditionality has long been a 
component of the U.S. GSP program, and despite its discretionary and arguably 
arbitrary application,

  

66

Additionally, countries might choose not to challenge labor-based import 
regulations because such laws would not have a significant economic impact on 
the economies of the challenging country. This is for several reasons. First, in 
some countries with large domestic markets, many of the most egregious labor 
violations, such as indentured, forced, and child labor exist primarily in the 
informal sector and in domestic and agricultural production, and not in export 
industries,

 its legality has never been challenged in the WTO. 

67 although there are notable exceptions.68 Thus, labor-related 
restrictions on imports might not reach the bulk of production. Second, extant 
laws might not have a significant impact because they are only implemented at 
the discretion of the executive, and that discretion is exercised based on 
political criteria.69

A final reason that countries might choose not to challenge some unilateral 
laws is because some of these laws are discretionary with a number of caveats. 
Section 307 of the Tariff Act, for example, which bans the importation of 
goods made with forced and bonded labor, stipulates that the law shall not 
apply to products that are not produced in sufficient quantities in the U.S. to 
meet the consumptive demand of the U.S.

 Thus, exporting countries know that political considerations 
will trump labor rights considerations.  

70 Accordingly, courts have held that 
a labor rights organization has no standing to bring enforcement petitions in the 
case of cocoa produced with bonded child labor because there is not enough 
domestically produced cocoa to meet domestic demand.71

 
64.  Panel Report, European Communities-Conditions for the Granting of Tariff 

Preferences to Developing Countries, Annex E, ¶ 1.5, WT/DS246/R (Dec. 1, 2003). 

 This provision 

65.  Id. 
66.  See Kolben, supra note 50, at 215. 
67.  FLANAGAN, supra note 2, at 186. 

 68.  Child labor in Côte d'Ivoire’s cocoa plantations has been highlighted as an 
egregious example. See, e.g., U.S. STATE DEPT. 2008 HUMAN RIGHTS REPORT: COTE 
D’IVOIRE, available at http://www.state.gov/g/drl/rls/hrrpt/2008/af/118997.htm.  

69.  See Lance Compa & Jeffrey S. Vogt, Labor Rights in the Generalized System of 
Preferences: A 20-Year Review, 22 COMP. LAB. L. & POL’Y J. 199, 235 (2001) (“Geopolitics 
and foreign policy are the chief considerations in applying the GSP labor rights clause, not 
the merits of a country’s compliance or non-compliance with the law.”). 

70.  19 U.S.C. § 1307 (2000). 
71.  See Int’l Labor Rights Fund v. United States, 29 Ct. Int’l Trade 1050, 1055 (Ct. 
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effectively makes the law null and void in all instances with similarly 
inadequate domestic production levels, which increasingly occurs for many 
low-wage manufactured goods imported into the United States. 

Thus for the foregoing reasons, countries will likely have few incentives to 
challenge many of these laws, particularly if the transaction and reputation 
costs of the challenge are perceived to be higher than the economic benefits of 
a WTO finding of illegality. 

3. Legal obstacles 

Even if unilateral legislation were enacted and challenged, it is unclear 
whether such a law would stand up to DSB scrutiny. My goal here is not to 
present arguments for and against various constructions of such legislation, nor 
is it to engage in an extensive jurisprudential examination of various WTO 
legal provisions that might be implicated in a labor-related challenge,72 nor is it 
to make comparisons between labor standards and other “non-trade related” 
aspects of the WTO agreements.73 Other researchers have already thoroughly 
done so.74

For unilateral legislation to withstand a challenge in the WTO, the enacting 
country would have to argue that its legislation is permissible under WTO law. 
Because this legislation would discriminate between products by scrutinizing 
labor standards rather than imposing tariffs, the burden would fall on the 
enacting country to show that such a non-tariff barrier is permissible under 
WTO rules. I will address two legal arguments that an enacting country might 
put forward to meet this burden, both of which have received much academic 
attention.

 Rather, my goal is to show that it is at best unclear whether or not a 
labor-based import restriction could withstand a legal challenge in the WTO by 
a member country. 

75

One such argument is to claim that the legislation is permitted under 
Article XX—the so-called “exceptions” clause of the GATT—which is the 
WTO agreement that governs trade in goods. Article XX provides that: 

 

Subject to the requirement that such measures are not applied in a manner 
 
Int’l Trade 2005).  
 72.  See Howse et al, supra note 10, at 197-219.  

73.  See Chantal Thomas, Trade Related Labor and Environment Agreements?, 5 J. 
INT’L ECON. L. 791 (2002) (describing parallels between trade-related intellectual property 
rights and the inclusion of labor rights provisions). 

74.  See, e.g., Howse & Trebilcock, supra note 13, 286-300 (surveying the various 
existing and possible institutional trade and labor arrangements). 

75.  There are in fact several agreements and articles that might be called into question, 
depending on the nature of the law in question. These include most prominently, but are not 
necessarily limited to, the GATT, particularly Articles I, III, XI and XX, the General 
Agreement on Trade and Services (GATS), the Agreement on Technical Barriers to Trade 
(TBT), and the Agreement on Government Procurement. For a discussion, see Howse et al., 
supra note 10, at 197-219.  
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which would constitute a means of arbitrary or unjustifiable discrimination 
between countries where the same conditions prevail, or a disguised restriction 
on international trade, nothing in this Agreement shall be construed to prevent 
the adoption or enforcement by any contracting party of measures: (a) 
necessary to protect public morals; (b) necessary to protect human, animal or 
plant life or health; . . . (e) relating to the products of prison labour . . . .76

Citing Article XX(a), an enacting country could argue that such unilateral 
legislation is “necessary to protect public morals.” There are several challenges, 
however, to succeeding on an Article XX claim. First, the question of what 
constitutes “public morals,” and whether they include consumer preferences for 
products from states that respect labor rights, is contested. Leading trade 
scholar Robert Howse has argued in various forums that the WTO ought to 
utilize what he has termed a “dynamic” interpretation of public morals in its 
approach to Article XX(a).

 

77

To support their claim that public morals ought to encompass labor-related 
regulations, Howse, Langille and Burda rely on the sole WTO panel decision to 
have interpreted what kind of policies might be permissible “public morals” 
grounds.

 But the very fact that he feels compelled to use 
the term “dynamic” suggests that labor concerns might be stretching both the 
original intent and contemporary conceptions of the clause. 

78 In the decision, the WTO panel found that a U.S. ban on internet 
gambling was justified as a measure to “protect public morals” and “maintain 
public order,” as provided for in Art. XIV(a) of the General Agreement on 
Trade in Services (GATS).79 Notably, the case did not interpret Article XX(a) 
of GATT 1947. The panel defined public morals to “denote standards of right 
and wrong conduct maintained by or on behalf of a community or nation.”80 
The panel held that the United States had a number of national policy interests 
in banning internet gambling that fell within the definition of protecting public 
morals and public order. These interests included the combating of organized 
crime and the limiting of participation by minors.81

 
76.  GATT 1947, supra note 62, art. XX. 

 Specifically, the panel 

77.  See, e.g., Robert Howse, The World Trade Organization and the Protection of 
Workers’ Rights, 3 J. SMALL & EMERGING BUS. L. 131 (1999). 
78 Howse et al., supra note 10. 

79.  The clause provides that:  
Subject to the requirement that such measures are not applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between countries where like 
conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement 
shall be construed to prevent the adoption or enforcement by any Member of measures: (a) 
necessary to protect public morals or to maintain public order . . . .  

Marrakesh Agreement, supra note 14, Annex 1B, art. XIV(a), General Agreement on Trade 
in Services. 
 80.  Panel Report, United States—Measures Affecting the Cross-Border Supply of 
Gambling and Betting Services, ¶ 6.465, WT/DS285/R (Nov. 10, 2004) [hereinafter Cross-
Border Supply]. 

81.  See id. ¶¶ 6.457-.474. The panel further found, however, that the measures were 
not “necessary,” in part because the United States did not engage in consultations with 
Antigua. Id. ¶ 6.535. This finding was overturned by the Appellate Body, however. See 
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found that the laws in question were “designed to ‘protect public morals’ and/or 
‘to maintain public order’ in the United States within the meaning of 
Article XIV(a).”82

Howse et al. argue that “there seems little question that [core labor] rights 
possess the element of generality of universality that the panel in US-Gambling 
found inherent in the notion of public morals . . . .”

 

83 But it is not necessarily 
obvious that a DSB panelist or Appellate Body judge is likely to share this 
view. Indeed, as discussed earlier, in the opinion of many developing country 
officials, as well as many economists, labor-related trade measures are prima 
facie, if not per se, suggestive of protectionism rather than deeply held moral 
commitments worthy of receiving exceptional treatment from the general WTO 
legal regime.84

Moreover, as Carlos Vasquez has argued, it is not at all clear that the public 
morals exception was meant to be applied to “outwardly directed” trade 
measures.

 

85 Indeed, in the gambling case, the public morals at issue concerned 
those of the American public—not those of any other country—and so were 
“inwardly directed.”86 Vasquez emphasizes the need for a nexus between the 
human rights violating process that takes place in a foreign country and the 
domestic or inward impact. The nexus between the external activity regulated 
in the gambling case and the impact domestically was far clearer—Internet 
gambling services provided online that were based in non-U.S. territories 
directly caused undesirable activities in the United States. In the case of labor 
rights, the defending country would have to show that the importation or 
purchase of products made in violation of labor rights had a similarly 
significant effect. But this could be a difficult argument to make, especially 
given that the primary “moral” issues at stake here are consumer preferences 
for labor-friendly products rather than something like underage gambling or 
gambling addiction. Finally, Vasquez argues that Article XX’s necessity test 
could be extremely difficult to meet in human rights cases, within which he 
subsumes labor matters, given that there are always other ways that countries 
can advance human rights goals.87

A second way that countries may defend against challenges to a labor-
rights-based trade restriction is to claim that such restrictions are not non-tariff 

 

 
Appellate Body Report, United States—Measures Affecting the Cross-Border Supply of 
Gambling and Betting Services, ¶ 321, WT/DS285/AB/R (Apr. 7, 2005). 

82.  Cross-Border Supply, supra note 80, ¶ 6.487. 
83.   Howse & Trebilcock, supra note 13, at 203. 
84.  See, e.g., BHAGWATI, supra note 2, at 245.  
85.  Carlos Manuel Vásquez, Trade Sanctions and Human Rights—Past, Present, and 

Future, 6 J. INT’L ECON. L. 797, 819 (2003) (“The attempt to read these articles as permitting 
states to impose outwardly directed measures if, but only if, a violation of international 
human rights norms is the predicate for the trade measure strikes me as an attempt to fit a 
square peg into a round hole.”). 

86.  Id. 
87.  Id. at 819-20. 
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barriers that have to be justified under Article XX but are instead process-based 
regulations that should be analyzed according to Article III’s National 
Treatment requirement. The relevant part of Article III provides that, “The 
products of the territory of any contracting party imported into the territory of 
any other contracting party shall be accorded treatment no less favorable than 
that accorded to like products of national origin in respect of all laws, 
regulations and requirements affecting their internal sale, offering for sale, 
purchase, transportation, distribution or use.”88

In the context of environmental based regulations, Robert Howse and 
Donald Regan pursue this line of reasoning, arguing against a process/product 
distinction and that (1) process-based measures ought to be analyzed under 
Article III and not Article XI, which disallows quantitative restrictions on 
imports; and (2) that not all process-based measures are prima facie violations 
of Article III.

 

89 Howse and Regan do not apply this argument specifically to the 
labor context, although they do make reference to labor issues in passing, 
suggesting that the analysis of labor issues might be different. Indeed, they 
suggest that unless the labor norms in question were universal, such as norms 
against slave labor or child labor, they might not be as qualified for 
incorporation into trade restrictions.90

Howse and Regan’s argument against the process/product distinction, 
however, does not enjoy universal acceptance by trade scholars.

 Presumably, labor rights provided as 
examples might also include other “core labor rights” such as freedom from 
discrimination and freedom of association. 

91 Moreover, 
given that the United States chose not to raise the issue in the “shrimp-turtle” 
case,92

 
88.  GATT 1947, supra note 62, art. III(4). 

 it might very well be the case that the member countries also either (1) 
do not want such a rule to take effect, or (2) believe that the DSB will simply 
not find the arguments compelling. 

89.  See Robert Howse & Donald Regan, The Product/Process Distinction—An 
Illusory Basis for Disciplining ‘Unilateralism’ in Trade Policy, 11 EUR. J. INT’L L. 249, 252 
(2000). 

90.   Id. at 283-84. 
91.  See John Jackson, Comments on Shrimp/Turtle and the Product/Process 

Distinction, 11 EUR. J. INT’L L. 303, 303-04 (2000). 
92.  The WTO decision that is most closely related to the issue of the regulation of 

imports based on labor processes is the well-known shrimp-turtle case, which concerned 
Article XX(g)’s exception for measures necessary to protect “exhaustible natural resources.” 
The Appellate Body held that a U.S. law that required shrimp exporting countries to use 
special turtle protecting technologies was not per se illegal under Article XX. Appellate 
Body Report, United States—Import Prohibition of Certain Shrimp and Shrimp Products, ¶ 
121, WT/DS58/AB/R (Oct. 12, 1998) (“It is not necessary to assume that requiring from 
exporting countries compliance with, or adoption of, certain policies (although covered in 
principle by one or another of the exceptions) prescribed by the importing country, renders a 
measure a priori incapable of justification under Article XX. Such an interpretation renders 
most, if not all, of the specific exceptions of Article XX inutile, a result abhorrent to the 
principles of interpretation we are bound to apply.”). 
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Second, even if an Article III approach were adopted, it is not clear that a 
process-related regulation based on core labor rights could actually meet the 
National Treatment standard, particularly its requirement that “like products” 
be treated no less favorably whether they are imported or domestically 
produced. The DSB balances a variety of factors to determine whether products 
are “like,” including their physical characteristics, end uses, and consumer 
preferences.93

What is more, domestic U.S. law itself violates the ILO’s standards on 
freedom of association in a number of ways.

 But focusing on the question of consumer preferences, which 
would likely be a pivotal issue in the analysis, it is not obvious that consumers 
necessarily experience a product as unlike another if the only difference is that 
one is made in a way that violates the ILO’s core labor standards. For example, 
while many consumers might consider a product made with child labor 
fundamentally different than one made without it, would they feel the same 
way about a product that was made in a factory that violated ILO norms on 
freedom of association? Does a non-union-made product really create a 
different consumer experience from a union-made one? Certainly, particular 
labor standards might make a difference for a few products, but it is unclear 
which labor standards and for what products. 

94

Take the never-implemented DWFCA as an example of a U.S. law that 
could have trouble withstanding a WTO challenge. The proposed law would 
have banned the sale, export, or import of products that violated “core labor 
standards.” The standards were defined expansively to encompass rights and 
rules that have been traditional to much U.S trade legislation, including the 
right to freedom of association, the right to organize collectively, a ban on 
forced labor, and requirements for acceptable conditions of work that include 
minimum wages, hours of work, and occupational safety and health 
standards.

 So would it make sense for the 
DSB to apply a domestic standard that is in itself out of compliance with 
international law? Is this a compelling enough reason for a body that is in 
general highly skeptical of trade-restricting measures? 

95

 
93.  See Appellate Body Report, European Community—Measures Affecting Asbestos 

and Asbestos-Containing Products, ¶101, WT/DS135/AB/R (Mar. 12, 2001). 

 The latter were defined not by the U.S. but by a product’s source 
country’s standards. But what is the logic of compelling foreign states to abide 
by this particular set of norms? Would consumers particularly care about 
whether or not a particular product violated the health and safety standards of a 
foreign country? If these standards are relatively low in the first place, it strikes 

94.  To cite one example, the National Labor Relations Act, as interpreted by U.S. 
courts, permits the permanent replacement of workers striking for economic purposes. This 
violates ILO jurisprudence on the right to freedom of association. For a description of the 
ways that U.S. law violates ILO jurisprudence on the right to freedom of association, see 
LANCE COMPA, UNFAIR ADVANTAGE: WORKERS’ FREEDOM OF ASSOCIATION IN THE UNITED 
STATES UNDER INTERNATIONAL HUMAN RIGHTS STANDARDS (2000). 

95.  See Decent Working Conditions and Fair Competition Act, S. 367, 110th Cong. 
§ 3(a) (2007). 
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one as a somewhat arbitrary choice of standards. Is there something particularly 
compelling for consumers about a product that is made in conditions that 
violate norms that might, in themselves, be dramatically below consumer 
expectations of what is reasonable? 

My main point is not that these legal arguments ought to fail on their 
merits. In fact, I believe quite the opposite. Rather, my point is that the question 
of whether unilateral labor-based regulation could survive an Article XX(a) or 
Article III(4) challenge is uncertain at best. 

4. The limits of sanctions 

Finally, even if a labor rights based trade regulation were found to be 
WTO-legal, it is highly uncertain that such laws could be particularly effective 
in inducing changed behavior either by states or employers. Nor is it at all clear 
that unilateral approaches to labor development are the optimal way to achieve 
the goals of labor development. This is an issue to which I return in Part III. 

Unilateral laws, at least those that have been proposed and put into effect, 
are generally designed to sanction states for flagrant non-enforcement of core 
labor rights in order to induce change in that state’s labor law and/or its 
enforcement thereof.96 However, it is not clear how effective unilateral 
sanctions actually are in achieving these objectives.97 Lack of labor compliance 
and poor labor governance in many developing countries is often related to a 
larger set of complex issues related to rule of law, lack of resources, the close 
economic and social ties between governments and employers, cultures of non-
compliance, and the technical capacity of labor inspectorates. Thus the causes 
of poor regulatory enforcement in developing countries must be understood to 
exist within a larger set of economic, institutional, and political factors that are 
both endogenous and exogenous to a particular state.98

First, one might claim that unilateral sanction might compel states to 
improve the substance of their labor laws. But the domestic labor governance 

 It is unclear whether 
unilateral sanctions are sufficient to affect deep change in these regulatory 
contexts. Several points about the nature of poor labor governance in 
developing countries help to illustrate this claim. 

 
96.  The primary examples of such laws are the United States and European 

Generalized System of Preferences laws, which create incentives for special tariff benefits if 
beneficiary countries comply with a given set of labor criteria. See Kolben, supra note 50, at 
219-24. 

97.  See Yaraslau Kryvoi, Why European Trade Sanctions Do Not Work, 17 MINN. J. 
INT’L L. 209 (2008) (pointing to the limitation of sanctions in inducing politically motivated 
labor rights violations). But see HENRY J. FRUNDT, TRADE CONDITIONS AND LABOR RIGHTS: 
U.S. INITIATIVES, DOMINICAN AND CENTRAL AMERICAN RESPONSES 10 (1998) (arguing that 
labor rights provisions positively influence national labor-rights legislation and 
enforcement). 

98.  ORG. FOR ECON. CO-OPERATION & DEV., OECD EMPLOYMENT OUTLOOK 303 
(2008). 
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deficit in most developing countries is not primarily one of de jure law.99 
Indeed, many countries have ratified the core ILO labor conventions and have 
incorporated the basic principles into their laws. But many of these same 
countries have weak enforcement and poor compliance by the regulated, with 
almost negligible, understaffed, and corrupt labor inspectorates, as well as 
highly dysfunctional labor courts.100 This has resulted in a gap between the 
rules and their enforcement.101 This problem is particularly acute in developing 
countries, which have far lower rates of labor inspections than do developed 
countries.102

Second, the roots of poor enforcement include not only a lack of resources 
resulting in inadequate numbers of inspectors and extremely low pay,

 The question then is how to improve enforcement. But would 
unilateral sanctions necessarily be the best way to do so?  

103 but 
also more deeply political and structural problems. The causes of poor domestic 
labor law enforcement, or labor rule of law, are, like other regulatory contexts 
in developing countries, highly contingent on the particular institutional and 
political situation in a given state,104 as well as on its historical, cultural, and 
social context.105 In Mexico and Guatemala, for example, low state capacity is 
exacerbated by corrupt practices that are rooted in the corporatist ties between 
the state, capital, and, at least in Mexico, trade unions that are closely aligned 
with the government.106

 
99.  While this is not only true for developing countries, the problem is particularly 

acute there. 

 In Cambodia, the garment manufacturing association 
maintains very close ties with the entrenched ruling government, and factory 

100. See ORG. FOR ECON. CO-OPERATION & DEV., supra note 98, at 302–03; Cesar A. 
Rodríguez-Garavito, Global Governance and Labor Rights: Codes of Conduct and Anti-
Sweatshop Struggles in Global Apparel Factories in Mexico and Guatemala, 33 POL. & 
SOC’Y 203, 213 (2005) (describing weak institutional capacity in Guatemala and Mexico). 

101. Diane Frey, An Institutional Approach to Labor-Related Human Rights 
Compliance:  A Case of Forced Labor in Nicaragua and Honduras, 17 ADVANCES IN INDUS. 
& LAB. REL.  (2009) (noting the gaps in rights in law and rights in practice). 

102. ORG. FOR ECON. CO-OPERATION & DEV., supra note 98, at 303–04. 
103. David Weil, A Strategic Approach to Labour Inspection, 147 INT’L LAB. REV. 349, 

350-51 (2008). 
104. The situation is similar in other areas of administration in developing countries. 

See, e.g., MICHAEL J. TREBILCOCK & RONALD J. DANIELS, RULE OF LAW REFORM AND 
DEVELOPMENT: CHARTING THE FRAGILE PATH OF PROGRESS 205 (2008) (arguing that the 
efficacy of tax administration in developing countries is context dependent and 
economically, politically, and institutionally contingent); see also DARA O’ROURKE, 
COMMUNITY DRIVEN REGULATION BALANCING DEVELOPMENT AND THE ENVIRONMENT IN 
VIETNAM (2004). 

105. See TREBILCOCK & DANIELS, supra note 104, at 332.  
106. Rodríguez-Garavito, supra note 100, at 213. Rodríguez-Garavito writes that, “[i]n 

Mexico, such practices range from corrupt business unionism to the bribing of labor judges 
and inspectors. In Guatemala, they include the violent repression of unions and an informal 
revolving door system whereby former labor inspectors are appointed as heads of human 
resources in apparel factories producing for export.” Id. 
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owners are sometimes members of the government or the army.107

Third, governments make strategic decisions on how to expend resources 
on given regulatory priorities based on perceived and perhaps real global 
economic exigencies, as well as domestic political pressures. States, for 
example, often make strategic decisions to invest more heavily in ministries of 
commerce, which are charged with increasing FDI and economic activity, than 
they do in a labor ministry, which might be conceived to increase costs of 
foreign investment, thus creating an unattractive investment environment.

 

108 
The result is labor ministries and inspectorates that are intensely underfunded 
and do not have the scope to inspect the factories.109 Finally, governance can 
suffer from a culture of non-compliance on the part of the regulated.110 This 
problem can be particularly acute in the area of labor regulation, where 
hierarchy and power relationships are rife, and the economic consequences of 
regulatory decisions are perceived to be very tangible.111

In sum, the complexities underlying poor labor governance mean that a 
one-size-fits-all, sanctions-and-punish solution to labor rights compliance, 
which unilateral import restrictions use, is not necessarily the most effective 
means of the deep, developmental transformation in labor regulatory efficacy 
that is needed for effective labor regulation in most developing countries. 

 

D. Third Way Institutions 

Some scholars have acknowledged the WTO’s limitations as a forum to 
address labor issues. In response, they have advocated for what might be 
termed “third way” institutions. These are institutions that are linked to, but not 
necessarily intrinsic to the WTO. They underemphasize sanctions, and instead 
focus on negotiation, participation, and communication as their main engines. 
But while innovative, these third way institutions also are unlikely to be 
successfully implemented. 

Andrew Guzman, for example, argues that the issue of international labor 

 
107. See John A. Hall, Note, Human Rights and the Garment Industry in Contemporary 

Cambodia, 36 STAN. J. INT’L L. 119 (2000); Kevin Kolben, Trade, Monitoring, and the ILO: 
Working to Improve Conditions in Cambodia’s Garment Factories, 7 YALE HUM. RTS. & 
DEV. L.J. 79 (2004). 

108. As O’Rourke puts it, “[b]ecause the state is interested ultimately in the promotion 
of industry, the accumulation of capital, and taxing these activities, state power and even 
survival is tied to the promotion and protection of industrial production.” O’ROURKE, supra 
note 104, at 10. 

109. In Bangladesh, for example, there are only two hundred inspectors countrywide, 
and only twenty-seven inspectors working in the RMG sector for approximately 5,000 
factories. There are fifteen teams that conduct random inspections. Kevin Kolben & Borany 
Penh, Bangladesh Labor Assessment (2008) (draft USAID report, on file with author). 

110. See TREBILCOCK & DANIELS, supra note 104, at 203; Frey, supra note 101 
(describing the gaps in formal rules on forced labor and actual practice in Central America). 

111. See Frey, supra note 101. 
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standards is fundamentally a political question that requires a political and not a 
judicial solution.112 Accordingly, he argues that WTO members should 
negotiate the proper relationship between trade and labor. This negotiation 
ought to take place in the forum of the WTO, because if sanctions are 
eventually allowed, the WTO rules will need to be modified to explicitly permit 
them. Guzman argues that there is no legal or normative consensus on the 
appropriateness of labor standards in the WTO, or on the effectiveness or 
desirability of using sanctions to impact state behavior.113 Guzman further 
believes that as the DSB already suffers from serious questions about its 
legitimacy, having it address questions of labor rights will only further 
undermine its already precarious position.114 For Guzman, labor issues are so 
inherently imbued and implicated in political questions, that it is almost 
impossible to extricate one from the other in the minds of WTO members. Thus 
any DSB decision on labor-related matters will necessarily appear to be 
“policy-making,” over which it (1) has no expertise, and (2) has no authority to 
engage in given, according to Guzman, its lack of democratic legitimacy.115

Thus Guzman proposes an independent trade and labor department within 
the WTO that would be staffed by labor specialists and would hold periodic 
negotiations leading to binding obligations. 

 

116 In order to bridge its activities 
with the other trade negotiations of the WTO, periodic “mega-rounds” would 
be held in which labor and trade negotiations occur simultaneously to allow for 
a political solution to the issue.117

Guzman’s proposal suffers from several problems, however. First, 
although Guzman intends for his proposal to be an acceptable compromise, it is 
still utopian. It is highly unlikely from a political standpoint that any such 
discussion body could be created in the WTO given the opposition of 
developing countries. Second, while Guzman is concerned that the legitimacy 
of the WTO will be put into question if it addresses labor issues through its 
DSB, by the same token the legitimacy of the WTO might also be challenged if 
it creates an alternative labor department within itself. Would such a 
department be created for every controversial “trade and . . .” issue? 

 

Christian Barry and Sanjay Reddy have contributed a somewhat more 
sophisticated and elaborate proposal for a negotiated procedural framework of 
linkage. It is grounded in a development approach and has received significant 
attention.118

 
112. Andrew T. Guzman, Trade, Labor, Legitimacy, 91 CAL. L. REV. 885, 888 (2003). 

 Barry and Reddy are primarily concerned with presenting a 
rigorous economic and philosophical defense of the legitimacy of trade and 

113. Id. at 889-96. 
114. Id. at 896. 
115. Id. at 898. 
116. Id. at 888-89. 
117. Id. at 900-01. 
118. See CHRISTIAN BARRY & SANJAY REDDY, INTERNATIONAL TRADE AND LABOR 

STANDARDS: A PROPOSAL FOR LINKAGE (2008). 
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labor linkage. In particular, they defend against what they categorize as the 
broad claims against linkage which are: (1) that it would be inconsequential or 
self-defeating, (2) that it is an inferior means of promoting what it intends to 
achieve, (3) that linkage creates unfair distribution of burdens, (4) that it is 
context-blind and politically imperialistic, and (5) that it is infeasible.119

They conclude that linkage is desirable and can satisfactorily respond to 
the above objections, provided that certain conditions are met. For example, a 
system of linkage “should be un-imposed, transparent, and rule-based; involve 
adequate burden sharing; incorporate measures that ensure that appropriate 
account is taken of viewpoints within states; and be applied in a context 
sensitive manner.”

 

120

Barry and Reddy thus propose an “Agency for Trade and Labor Standards” 
(ATLAS) that the ILO and WTO would jointly govern. Such an agency would 
have both adjudicative and developmental functions.

 

121 The developmental 
function would be to assist countries in developing and carrying out policies 
that will help them promote adherence to labor standards, while the 
adjudicative function would make determinations as to whether violations have 
occurred and determine what steps the country must take to remedy them.122

ATLAS mixes the reporting and evaluation functions of the ILO with the 
sanctions powers of the WTO, although the authors make clear that the use of 
sanctions would be a last resort. The basic system would operate as follows. 
Countries at first would participate voluntarily.

 

123 As a condition of 
membership, they would be required to submit a labor standards report that 
describes the extent to which they are meeting their obligations to promote 
labor standards at home and abroad. The latter part of this obligation is 
specifically geared towards western countries that headquarter MNCs that 
operate and source internationally. These countries have a duty to share the 
burden of promoting labor standards and must indicate how they are doing so. 
This includes “promoting good practices by firms registered or managed in the 
country or owned by its citizens.”124

Periodically, Peer and Partner Review Committees (PPRCs) would be 
created to assess each country’s progress in improving agreed-upon labor 
standards. The PPRCs could supplement country reports with their own on-site 
monitoring. The PPRCs would take an active role in recommending actions that 
the reviewed country should take to improve its compliance with ATLAS 
requirements. Countries would propose an action plan with target dates for 
improvement, and the PPRC would formally respond to the plan with 

 

 
 116.  Id. at 12-22. 

120. Id. at 79. 
121. Id. at 81. 
122. Id.  
123. Id. at 84-85. 
124. Id. at 82. 
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comments, or release money from a burden-sharing fund in order to finance the 
proposed action plan.125

An Advocate’s Office would constitute the adjudicative function of this 
institution. This office would investigate “potentially egregious instances of 
indifference to agreed labor standards” and could choose to file a complaint to 
an Adjudicative Tribunal at its own initiative, or in response to a complaint 
from another country.

 

126 Alternatively, the authors propose that standing be 
granted to a large number of actors who would be able to bring complaints to 
the Tribunal. These actors include countries, persons, or organizations.127 The 
Adjudicative Tribunal would make determinations on the merits of the 
complaints brought before it and could recommend, as a first step, technical 
and/or financial assistance for the country in question, which would be released 
from the burden-sharing fund. As a second step and “last resort,” the 
Adjudicative Tribunal could recommend that other countries withdraw trade 
preferences.128 Presumably, the WTO rules would be amended to explicitly 
allow for sanctions in such an instance. Finally, recognizing that their proposal 
would be controversial, the authors recommend that ATLAS should at first 
function as a separate institution from the WTO, and that participation should 
initially be voluntary.129

Barry and Reddy’s arguments are powerful, and their institutional 
proposals are ambitious. Yet they are vulnerable to a number of critiques. First, 
although Barry and Reddy acknowledge the skepticism and opposition of 
developing countries to WTO linkage, their response, like Guzman’s, is to (1) 
argue why it could be to the advantage of developed and developing countries 
to agree to and participate in such a system, and (2) propose an institution that 
the WTO would partially govern. But this assumes that there is (1) enough 
political will by the developed block countries to push and pay for a labor 
institution in the WTO, and (2) that the developing countries are receptive to 
the arguments of why it is in their interest to agree to such an institution.

 

130

Second, it is not entirely clear how the functions of ATLAS are materially 
different than those of the ILO’s supervisory mechanisms, especially since 
most of the ILO’s activities are related to reporting and commenting.

 
Both assumptions, given in part the discussion above, are questionable. In truth, 
while the authors aim to take some of the politics out of the issue by creating a 
separate institution, it is extremely difficult to take the issue out of the politics, 
and the politics are such that the door to the WTO and labor has been largely 
shut. 

131

 
125. Id. at 83. 

 The 

 123.  Id. 
127. Id. at 84. 

 125.  Id.  
 126.  Id. 

130. See id. at 73-77. 
131. The ILO’s supervisory mechanisms include the Committee of Experts and the 
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primary differences of course are (1) the authority to authorize sanctions, and 
(2) the creation of a burden-sharing fund. It is the sanction function, however, 
that will raise the most hackles and skepticism of many developing countries. 

Third, the burden-sharing fund is an intriguing concept, but it 
conceptualizes the problems of labor regulatory compliance and enforcement in 
developing countries as mainly ones of resource constraints in those countries. 
But we have seen that this is a limited conception of labor regulatory failure. In 
fact, their model of labor governance is, like Guzman’s and like most 
discussions of trade and labor linkage, premised on a model of labor regulation 
in which (1) states are considered to be the primary and perhaps sole actors in 
the field of labor governance, and (2) the focus is placed on creating incentives 
for states to improve their labor regulatory regimes.132 But the roots of poor 
regulatory enforcement, as we have seen, are grounded in more than resource 
constraints. Particularly in developing countries, non-state forms of labor 
regulation constitute a growing and important element of labor regulatory 
regimes.133

Finally, as the authors might themselves claim, there is nothing inherent in 
their conceptual defense of trade and labor linkage that requires that such 
linkage take place at the WTO level. Indeed, focusing on the WTO as a pivotal 
locus of linkage only makes it harder for the authors’ arguments to be heard. 
Their intellectual energies might have been better served by developing 
innovative institutions at the regional and local levels, where most linkage has 
been taking place, and where the most is likely to occur in the future. It is to 
this subject that I now briefly turn. 

 

III. A BETTER WAY FORWARD? 

My argument thus far has been primarily a negative one—that the focus on 
the WTO is misplaced, and that it is unclear that the attention spent by scholars 
on how to address labor issues in the WTO is warranted. But if the WTO is, as 
I have argued, a “distraction,” is there an alternative and perhaps better way to 
use trade as a vehicle for promoting labor rights and labor development? To 
answer this, I now briefly turn to the question of “what instead?”134

 
Committee on Freedom of Association. For a description of the work of the Committee of 
Experts, see generally Isabelle Boivin & Alberto Odero, The Committee of Experts on the 
Application of Conventions and Recommendations: Progress Achieved in National Labour 
Legislation, 145 INT’L LAB. REV. 207 (2006).  

 

 132. I have termed this elsewhere as a “state action-state sanctions model” of trade and 
labor linkage. Kolben, supra note 50, at 217. 

133. But of course there is no reason why the fund could not go toward interesting 
developmental projects that are not simple resource payouts. 

134. I have explored this issue more at length in other work. See, e.g., Kolben, supra 
note 50. 
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A. Bilateralism and Regionalism 

While linkage at the level of the WTO remains theoretical, linkage at the 
bilateral level is a reality. The United States now includes labor provisions as a 
matter of course in its bilateral agreements. The EU is less developed in this 
regard, but currently conducts Sustainability Impact Assessments to determine 
the effects of trade agreements on labor standards, and is discussing the 
inclusion of more far-reaching labor standards provisions in its bilateral 
agreements. 

There are also principled reasons why linkage at the bilateral and regional 
levels might be more conducive to achieving the legitimate goals of trade and 
labor linkage, such as labor development. First, more regional and context-
specific negotiations on labor questions can better address specific countries’ 
labor governance deficits and challenges, and can create the potential for more 
creative solutions to remedy them. Second, negotiating at a more localized and 
context-specific level may help mitigate the fears of protectionism and of the 
imposition of social norms that developing countries fear in the context of 
negotiations in the WTO.  

 

B. Development Grounded Linkage 

These local-level linkage regimes should be grounded in a development 
orientation. That is to say, the goals of linkage regimes ought to be the creation 
of sustainable labor governance regimes that are oriented toward ensuring that 
worker freedoms and rights are protected and freely exercised. Unfortunately, 
as I have discussed above in the context of unilateral linkage regimes and as I 
have discussed elsewhere in the context of bilateral and regional regimes, most 
extant linkage regimes have been largely grounded in a limited state action-
state sanctions model. The model is grounded in the notion that sanctioning 
non-compliant states will lead to improved labor law enforcement and labor 
rights protections. But as discussed earlier, improving labor governance is more 
complex than simply creating an incentive through trade sanctions. Instead, 
there need to be more evolved, experimental institutions and systems that can 
improve working conditions and create better systems of labor governance and 
state enforcement. 

C. Non-State Actors and Governance Systems 

One way forward is to experiment with developing non-state systems of 
labor governance to improve labor standards as well as potentially boost the 
quality of public labor regimes in partner trading countries.135

 
135. See id. at 253-254; Kevin Kolben, Towards an Integrative Theory of Transnational 

 The rise of non-
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state systems of labor governance has been one of the most important 
developments in transnational labor regulation. Because of the demand for 
socially compliant products by consumers and other key stakeholders, MNCs 
have needed to institute private regimes of labor regulation in their supply 
chains. To do this, MNCs are not only using privatized self-regulation, but also 
are participating in multi-stakeholder initiatives in which they are accountable 
to other participants, such as trade unions, NGOs, consumer organizations, 
international organizations, and other civil society organizations. Transnational 
Labor Activist Networks (TLANs) have been a major engine of corporate and 
employer compliance. TLANs put pressure on MNCs through the publication, 
or threat of publication, of labor rights abuses in supplier factories, and through 
the mobilization of MNC stakeholders.136

D. An Integrative Linkage Approach 

 In many contexts, these regimes and 
TLANs have become as important, if not more so, than the dysfunctional public 
regulatory regimes in which global production takes place. An alternative 
linkage regime could harness the potential of these non-state regimes to 
improve working conditions and, ideally, improve the capacity and functioning 
of weak public regimes. 

The principles I have just discussed—Bilateralism and Regionalism, 
development, and the use of non-state systems of governance—should be the 
ground upon which experimental mechanisms of linkage are developed.  I have 
called this approach elsewhere an “Integrative Linkage” model.137  An early 
example of such an integrative approach can be found in the much written 
about bilateral textile agreement between Cambodia and the U.S. that created 
what is now called the Better Factories Cambodia program—a basically non-
state private monitoring regime albeit with public aspects, that creates 
incentives for compliance in part through monitoring factories and making that 
information public.138 The program was originally established as part of a 
bilateral textile trade agreement between the U.S. and Cambodia. Advocates 
argue that this program has proved quite successful in many ways, although 
legitimate critiques have also emerged.139

 
Labor Regulation (July 2009) (unpublished manuscript, on file with the author). 

 Better Factories has recently 
developed into a more comprehensive program called Better Work. Better 
Work seeks to adapt and build upon the non-state inspection and transparency 

136. See GAY W. SEIDMAN, BEYOND THE BOYCOTT: LABOR RIGHTS, HUMAN RIGHTS, 
AND TRANSNATIONAL ACTIVISM (2007). 

137. Kolben, supra note 50. 
138. See Kevin Kolben, Trade, Labor and the ILO, Working to Improve Conditions in 

Cambodia’s Garment Factories, 7 YALE HUM. RTS. & DEV’T L.J. 79 (2004); Don Wells, 
‘Best Practice’ in the Regulation of International Labor Standards: Lessons of the U.S.-
Cambodia Textile Agreement, 27 COMP. LAB. L. & POL’Y J. 353 (2006). 

139. See e.g., Hall, THE ILO’S BETTER FACTORIES CAMBODIA PROGRAM, supra 427. 
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methodologies of Better Factories, and expand it to many more industries and 
countries. Conditioning bilateral or regional trade agreements upon 
participation in this program, or a unique homegrown variety of Better Work, 
could be one interesting path forward.140

CONCLUSION 

  

What is clear, however, is that the WTO is a far less fruitful avenue for 
labor linkage, and is in fact largely a road that has been shut. As more bilateral 
and regional agreements are pursued, opportunities to effectuate experiments in 
development-oriented trade and labor regimes grow. This is where scholars and 
practitioners who are keen on trade and labor linkage would be better served in 
focusing their intellectual energies, rather than focusing on an institution that is 
perhaps symbolically potent, but practically limited. 

 
140. One important critique of Better Work, however, is that there are no participation 

requirements imposed on factories by governments in its pilot projects in Jordan and 
Vietnam, which potentially limits its scope. Using trade agreements as a means of 
compelling participation in Better Work, or similar programs, could be one way to address 
this problem. 
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